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COMMONS AND RIGHTS OF WAY COMMITTEE 
2 FEBRUARY 2014 
 
AGENDA ITEM: 

 
APPLICATION FOR A MODIFICATION ORDER TO UPGRADE FOOTPATHS TO 

BRIDLEWAYS AND FOR ADDITIONAL BRIDLEWAYS AT SPRING WOOD, 
PARISHES OF GORSLEY AND KILCOT AND NEWENT 

 
JOINT REPORT OF THE COMMISSIONING DIRECTOR FOR COMMUNITIES 

AND INFRASTRUCTURE AND THE HEAD OF LEGAL SERVICES 
 
 

1. PURPOSE OF REPORT 
 

To consider the following application: 
 
Nature of Application:    Upgrade footpaths to bridleways and 
       add new bridleways  
Parish:      Gorsley and Kilcot / Newent 
Name of Applicant: Gorsley and Kilcot Parish Council  
Date of Application:    26th September 2005 
 

2. RECOMMENDATION 
 

That a Modification Order be made to upgrade public footpaths GGK 30, GGK 
41, GGK 42 (part), GNE 142 (part) and GNE 135 to bridleways and to add 
bridleways between GGK 30 and GGK 41, GGK 41 and GGK 42, and GNE 142 
and GNE 135. 
 

3. RESOURCE IMPLICATIONS 
 

Average staff cost in taking an application to the Committee - £2,500. 
Cost of advertising Order in the local press, which has to be done twice, 
approximately £500 per notice.  
In addition, the County Council is responsible for meeting the costs of any Public 
Inquiry associated with the application.  
If the applicant were successful, the paths would become maintainable at the 
public expense.  
 

4. SUSTAINABILITY IMPLICATIONS 
 

No sustainability implications have been identified. 
 

5. STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
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specified in sub section [3].  Any person may make an application to the authority 
for the Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53 [3] [b] or [c].  The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act. 
 

6. DEPARTMENTAL CONTACT 
 
Sarah MacDonald, Asset Data Officer (PROW Definitive Map), Highway Records. 
Telephone Gloucester (01452) 328302. 
E-mail: sarah.macdonald@gloucestershire.gov.uk 
 
Janet Smith, Senior Legal Advisor, Corporate Team, County Legal Services.  
Telephone Gloucester (01452) 328726 
E-mail: janet.smith@gloucestershire.gov.uk 
 
 

REPORT 
 
7. DESCRIPTION OF PATH 

 
7.1 A location map at scale 1:10,000 is attached (numbered ...A) showing the 

position of the claimed bridleways at Spring Wood in the parishes of Gorsley 
and Kilcot and Newent. The claimed bridleways are located approximately ¾ 
mile north-east of the village of Aston Ingham and approximately 1.9 miles 
south-west of Newent Town Centre. The area of interest lies within Ordnance 
Survey Grid Squares SO 6924 and SO 6923. 
 

7.2 A large-scale map of the claimed bridleways at 1:2,500 scale is attached 
(numbered ...B). On this map, footpaths to be upgraded to bridleways (GGK 30, 
GGK 41, GGK 42, GNE 135 and GNE 142) are shown by a broken line with 
cross bars in the intervals and bridleways to be added are shown by a 
continuous line with cross bars at intervals. A set of photographs showing the 
claimed bridleways is attached (numbered ...C), which were taken on the 2nd 
December 2014.    
 

7.3 The claimed bridleways were inspected on the 10th June 2009 by Andrew 
Houldey, Asset Data Officer (PROW and Definitive Map) and again on the 2nd 
December 2014 by Sarah MacDonald, Asset Data Officer (PROW and 
Definitive Map). The description of the routes is taken from Andrew Houldey’s 
visit in 2009, but has been updated with any observations of overgrowth and 
obstructions from the 2014 visit.  
 

7.4 The footpath to be upgraded to bridleway, GGK 30, commences from restricted 
byway GGK 30A at the point marked A on the plan at Ordnance Survey Grid 
Reference (OSGR) SO 6933/24671. It runs in a generally easterly direction to 
its junction with public footpath GGK 42 at a point marked B at OSGR SO 

                                                 
1
 GGK 30A (formerly public footpath GGK 30) formed part of another Definitive Map Modification Order 

application numbered 573/11/99.5(1) and was subsequently upgraded to restricted byway, as explained in more 

detail in paragraphs 8.6 and 8.7. 

mailto:sarah.macdonald@gloucestershire.gov.uk
mailto:janet.smith@gloucestershire.gov.uk
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6964/2470. The path has a width varying between 1.5 and 2.2 metres and is 
well used and defined on the ground, with evidence of horse use. 
 

7.5 The section of footpath GGK 42 running south from point B forms the next part 
of the claimed bridleway. The path runs within a slight cutting, which has a 
width varying between 1.7 and 2.2 metres, but the usable width is reduced in 
places by encroaching vegetation or brambles. Again there is evidence of horse 
use (and some cycle use) and in places the surface is wet and muddy. 
Approximately half way along, the path was obstructed by a fallen tree, but it is 
possible for horses to make a small detour around the obstruction, which the 
hoof prints suggest they do.  

 
7.6 At point F at OSGR SO 6969/2419 the next section of footpath to be upgraded 

to bridleway, GNE 142, continues in a south-easterly direction out of Spring 
Wood along a field headland, bounded by a hedge on the eastern side and a 
wire fence on the western side, to the point marked G at OSGR SO 6973/2414. 
The distance between the hedge and fence varies between 2 and 3 metres with 
the used width being approximately 1 metre. There is evidence of horse use 
along this stretch. 

 
7.7 At point E at OSGR SO 6965/2420 public footpath GGK 42 forms a junction 

with a west-east track, which forms part of the claimed bridleway. It is 
unrecorded on the Definitive Map but clearly defined and used by walkers and 
horses on the ground, having a width of approximately 2.1 metres. Towards 
point D, the path becomes very wet and boggy where it runs over a spring.  
Slightly south of point D there is a wooden hand gate giving access to the 
Definitive footpath GNE 134A (which is obstructed by overgrowth and 
impassable).  

 
7.8 The footpath to be upgraded to bridleway, GGK 41, runs in a north-westerly 

direction from point D at OSGR SO 6949/2415. This section is clearly less 
used; it is very wet and muddy and in places narrow where it passes through 
brambles, and is obstructed in a number of places by fallen trees. There is 
evidence of use on foot but no evidence of horse use. At point C at OSGR SO 
GGK 41 meets restricted byway GGK 30. There is a Gloucestershire County 
Council sign stating “No horses or cyclists. Public footpath only”, and another 
stating “No horses or motor vehicles. Public footpath only”.  

  
7.9 At point G the claimed path joins the track to Ravenshill; the northern 

continuation of which is recorded on the Definitive Map as public footpath GNE 
67. The claimed bridleway continues in a south-westerly, then south-easterly 
direction along the stone surfaced track, which is not recorded on the Definitive 
Map, to point J at OSGR SO 6974/2397 and on to point K at OSGR SO 
6972/2382. Between points J and K public footpath GNE 67 runs parallel to the 
claimed bridleway on the eastern side of the boundary hedge, and at point K 
this footpath joins the track and continues as public footpath GNE 135, which 
forms the final part of the claimed bridleway before it meets the county 
boundary at point L at OSGR SO 6961/2380, after which the track continues 
into Herefordshire and is not recorded on the Herefordshire Definitive Map. The 
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track has a width of 2.4 metres and has clear hoof prints over the grassy central 
strip. 

 
 
8. BACKGROUND 
 
8.1 In February 2003 a complaint was made by Ms Linda Stock of Rose Cottage, 

Kilcot, to the Public Rights of Way team regarding the public footpaths through 
the woods close to her property, which were being churned up by people on 
scramble bikes. Public Rights of Way Officer Peter Maunder visited the site in 
March 2002 and walked footpaths GGK 30, GGK 40, GGK 41, GGK 42 and 
GNE 134. He reported that there was evidence of motorcycle use on the 
footpaths and also horse activity, with GGK 30 showing considerable surface 
damage. He noted that access appeared to be from the junction between GGK 
30 and GGK 40. 

 
8.2 Following further correspondence from Ms Stock about the misuse of the 

footpaths, Peter Maunder placed a ‘No horses or cyclists’ sign on a post 
pointing along GGK 41. He met with Ms Stock and her partner Mr Jones at their 
property on the 28th August 2003. During this meeting, a lady was seen riding 
her horse from GGK 40 to the class 5 road numbered 50284. Peter Maunder 
stopped the lady and informed her that she was riding on a public footpath. The 
lady replied that she had thought that she had a right to ride there as she had 
done so for many years previously and had not been stopped before. Peter 
Maunder suggested that she make an application for a Modification Order to 
upgrade the footpaths to bridleways.  

 
8.3 On the 10th November 2003, local rider and parish council member, Jenny 

Carling contacted the Public Rights of Way team to enquire about the 
Modification Order process. An information pack was sent to Mrs Carling, 
together with a map with the request that she marks on the exact routes of 
interest.  

 
8.4 A meeting took place on the 8th January 2004 at Mrs Carling’s home in Gorsley 

with those in attendance being Sarah Ellis and Peter Maunder of 
Gloucestershire County Council (GCC), Jenny Carling and Barry Sleet of 
Gorsley and Kilcot Environmental Group (GKEG) and Pat Milsom and Chris 
Dennis, both local riders. The group walked the footpaths in Spring Wood and 
found the paths to be very wet and muddy in places. The local riders and GKEG 
expressed a desire to upgrade the footpaths to bridleways and the possibility of 
making a safe off-road route for horse riders between May Hill and Queens 
Wood, Dymock. The group agreed however, that they would only pursue a 
Modification Order to upgrade GGK 40 to a bridleway at that time.  

 
8.5 Mrs Carling contacted Sarah Ellis by email on the 28th March 2004 explaining 

that she and Mrs Dennis had been working hard to collect user evidence in 
support of the “bridleways” in and around Spring Wood. She said that they had 
nine user evidence forms in support of the claim for upgrading GGK 40 to a 
bridleway, and eight user evidence forms in support of the other paths in the 
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vicinity of Spring Wood. She added that the Clerk to Gorsley and Kilcot Parish 
Council, Mrs Margaret Highton, would be the named applicant on the forms.  

 
8.6 Two Modification Order applications were received from Gorsley and Kilcot 

Parish Council on the 22nd April 2004. The first was to upgrade part of public 
footpath GGK 30 [now numbered GGK 30A] and the full length of public 
footpath GGK 40 to a bridleway and the second was to upgrade the full length 
of public footpaths GGK 30, GGK 40, GGK 41, GGK 42 and part of public 
footpath GNE 134A to bridleways and to add a bridleway between GGK 30 and 
GGK 41. Both applications were considered by the county council to be duly 
made.  

 
8.7 The application to upgrade GGK 30 and GGK 40 was confirmed by the 

Secretary of State as restricted byways in September 2010.  
 
8.8 The application to upgrade GGK 30, GGK 40, GGK 41, GGK 42 and GNE 134A 

was abandoned in late 2004 because it became apparent that the witnesses 
had misinterpreted the maps accompanying the user evidence forms and 
claimed the wrong paths. The applicant decided to re-submit the application.   

 
 
9. APPLICATION 
 
9.1 The revised application forms were received by the county council on the 26th 

September 2005. The applicant, Mrs Margaret Jane Highton, Clerk of Gorsley 
and Kilcot Parish Council, referred to points annotated on the application plan 
when describing the application. The application was to add a bridleway from 
points H to I [GGK 30 to GGK 40], D to E [GGK 41 to GGK 42], G to N [GNE 
142 to GNE 67], J to M [GNE 135 to GNE 137] and K to L [connected to the 
claimed path between J and M]. It was noted that the claimed paths between J, 
M, K and L are within Herefordshire. The application was also to upgrade to 
bridleways the footpaths from points A to B [GGK 30], B to F [GGK 42], F to G 
[GNE 142], C to D [GGK 41] and N to J [GNE 135]2. 

 
9.2 The applicant had served notice on: Mr D. Mullings of Fountain Forestry, 

Hereford; Mr S. Jones of Rose Cottage, Kilcot; Mr and Mrs Soutar of Edde 
Cross Street, Ross-on-Wye; Mr G. A. And G. R. Savage of Rymes Farm, 
Newent; Mr Whiskerd of Springfield Cottage, Kilcot; and Mr K. R. Sang of The 
Homestead, Kilcot.  

 
9.3 The application was supported by eight public path evidence forms; a summary 

is attached (numbered ...E). A letter was written to Mrs Highton on the 26th 
September 2005 confirming that the application had been duly made and that 
the county council would proceed with investigating it.           

 
9.4 A letter was written to Mrs Highton on the 3rd October 2005 explaining that the 

small section of footpath GGK 30A between county maintained road number 

                                                 
2
 Please note, the points used on the application plan differ to those used on the ‘Site Map’ and referred to 

throughout this report. A copy of the application map is attached numbered ...D). 
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50284 and the junction between GGK 30 and GGK 40 would not be included in 
the application as it formed part of a separate application, as discussed in 
paragraph 8.6. It also explained that part of the claimed route was within 
Herefordshire, so a separate application would need to be made to 
Herefordshire County Council to claim these paths as bridleways.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

 
10. LANDOWNER COMMENTS  

 
A land registry search was carried out to identify any landowners owning land 
crossed by or adjacent to the claimed bridleways. They were consulted 
regarding the application by letter on the 24th October 2006 and given the 
opportunity to comment upon the user evidence and documentary evidence. A 
plan showing landownership at the time of consultation is attached (numbered 
... F). 

 
10.1 Mr Allen, Acorn Cottage, Cliffords Mesne, Newent 

Mr Allen contacted the Public Rights of Way team by telephone on the 30th 
October 2006. He said that the land is registered in his mother’s name, Mrs F. 
M. Allen, so correspondence should be sent to her. He explained that his 
company did not own land at Spring Wood anymore and the only right of way 
that they had through their land was the footpath GNE 67 between points G and 
K on the plan. He said that he had owned this land for 50 years and there had 
never been a bridleway there but he had let people ride over the land with 
permission.  

 
10.2 Mr Allen said that he owned the land within Herefordshire, south of footpath 

GNE 135. He was informed that the applicant might make an application to 
Herefordshire County Council to have this path added to the Definitive Map as a 
bridleway.  

 
10.3 Mr Allen said that he didn’t see any need to be consulted further with this 

application as he was not directly affected by it, had no observations and didn’t 
want to get involved, but he wished the county council good luck with the 
application.  

 
10.4 John Whiskerd, Springfield Cottage, Kilcot, Newent 
 Mr Whiskerd submitted a Landowner Evidence Form on the 17th November 

2006 with an additional statement. On the Landowner Evidence Form, Mr 
Whiskerd said that public footpath GGK 41 was immediately adjacent to the 
portion of Spring Wood in his ownership. He stated that the way in question was 
a public footpath and no higher rights existed. He admitted to having seen 
members of the public using the footpaths on horseback, but said he was 
usually someway distant and unable to challenge these users and that his other 
neighbour lived too far away to regularly monitor the use of the ways. He added 
that much of the use by horse riders occurs early in the morning.  

 
10.5 Mr Whiskerd said that he had never been asked for permission to use the 

footpaths for horse riding and explained that he had on occasion asked horse 
riders not to use the footpaths. He stated that he and the other woodland owner 
had erected notices but didn’t give the wording of these notices. He annotated 
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the accompanying map to show where the notices had been erected and these 
were at four points along GGK 41 and at the junction between GNE 142 and 
GNE 67, but he noted that this one had been destroyed. He also showed where 
footpath notices had been placed at the entrance to the woods at the western 
end of GGK 30 and the junction between GGK 40 and GGK 41. Mr Whiskerd 
said that he had never obstructed the footpath.  

 
10.6 In his statement, Mr Whiskerd noted that the Modification Order application was 

based on the notion that the designation of footpaths shown on the definitive 
map and other maps was incorrect, but this was not supported by the county 
archivist, who had concluded in his report that “All the C20th evidence 
uncovered supports the designation of these routes as footpaths”.  

 
10.7 Mr Whiskerd said that riders had used the paths to exercise their horses over 

an extended period, but that this use had always been illegal. He explained that 
he had lived adjacent to the woodlands for forty years before becoming a part 
owner, and had always respected the footpath dedication. He added that 
around 1976 the paths in the wood were cleared to enable access for 
emergency vehicles and at that time the woodland was owned by a consortium 
led by Dr Cyril Hart, then a Verderer of the Forest of Dean. Mr Whiskerd’s 
daughter had asked for permission from Dr Hart to ride her horse in Spring and 
Kilcot Wood, stating “His refusal was strictly respected”.  

 
10.8 Mr Whiskerd said that it was difficult to challenge the illegal users because they 

often ride early in the mornings. He had spoken to some and challenged 
motorcyclists on many occasions. He noted, “Having consistently abused the 
rights of way, the horse riders now seek to secure a change based on the 
accumulated evidence of the illegality of their actions. This cannot be 
supported”. He stated that there was at least six county council notices in and 
on the edges of the wood, stating that no horse riding is permitted, which the 
horse riders had ignored.  

 
10.9 A recent article in the Citizen about nearby Queen’s Wood had shown the 

damage caused by horse riders and Mr Whiskerd stated that in Spring Wood, 
horse riders cause similarly extensive damage, preventing people from using 
the paths on foot. He said that the soil is heavy clay, which degenerates into 
“impassable potholes and underfoot chaos” under horses hooves. He said that 
this was not in the best interests of the majority of parishioners who attempt to 
enjoy the woods.  

 
10.10 At a recent parish council meeting, Mr Whiskerd said that he had been given 

the opportunity to express his viewpoints. He noted that a particular horse-riding 
member of the council had been instrumental in organising support for the 
Modification Order application. When asked by Mr Whiskerd whether she had 
consulted maps to identify the status of the rights of way in Spring and Kilcot 
Wood, she replied that she had noticed that they were footpaths. Mr Whiskerd 
had asked her whether she had sought permission from the relevant woodland 
owner before riding on the footpath, to which she said she had not. Mr 
Whiskerd stated, “My suspicion is that none of the petitioners have shown 
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respect to the owners of the wood and asked permission for their particular 
illegal use of the rights of way”3.  

 
10.11 Mr Whiskerd added that at the parish council meeting, “The original backing of 

the council for the proposals was apparently questioned, but it was felt that the 
procedure had now been set in motion and should continue”.  

 
10.11 Brian Hopkinson C/o Dara Mullin, Fountain Forestry 

Mr Mullin, Senior Manager for Fountain Forestry, acting on behalf of the 
woodland owner, Mr Brian Hopkinson, replied by letter dated the 10th October 
2007, stating that they had previously made their views known on several 
occasions and had not changed them since, and that they were firmly opposed 
to further bridleways being made available within the woodland.  

 
10.12 Mr Mullin had previously submitted his views in response to the original 

(abandoned) application to upgrade footpaths to bridleways and add new 
bridleways at Spring Wood by letter dated 17th May 2004. In this letter he stated 
that both the woodland owner, Mr Brian Hopkinson, and Fountain Forestry felt 
that it was not appropriate to have a change of designation from footpath to 
bridleway for any of the footpaths through the woodland due to the surface 
damage done by horses, pointing out that “Any reasonable observer would 
agree that a combination of clay soils, wet weather and large, iron-shod, 
animals is bad for track surfaces”.  

 
10.13 Mr Mullin stated that the churning up of the paths by horse traffic has made 

them almost impassable to pedestrians in the winter, leading to reduced 
pedestrian access and enjoyment, increased risk of slips and trips and damage 
to otherwise undisturbed areas of woodland adjacent to damaged paths, 
including wood banks and woodland flora, where diversions around the 
impassable areas have been followed.  

 
10.14 In 2001 the woodland was certified under the United Kingdom Woodland 

Assurance Scheme (UKWAS), accredited under the Forest Stewardship 
Council (FSC). Mr Mullin explained that part of the process for this included a 
floral survey, which indicated that much of the woodland is of Ancient Semi-
Natural Woodland type and is valuable from a bio-diversity point of view and as 
such, disturbance should be kept to a minimum. He added that Fountain 
Forestry’s records do not show there to have been any mention of any wish to 
expand horse riding activities into the woodland by any local resident.  

 
10.15 Mr Mullin said that in his experience of woodland management, use of 

woodlands by horse riders tends to attract other users such as off-road 
motorcyclists and four-wheel drivers, causing severe and expensive damage. 
He pointed out that the tracks through the woodland are narrow and closely 
bounded on each side by vegetation such as Holly causing difficulties when 
walkers encounter horse riders, which he added could lead to an accident if a 
horse got spooked.  

                                                 
3
 Riding on a public footpath is not illegal. It is a trespass against the landowner who may chose to take the 

trespasser to Court. 
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10.16 Mr Mullin stated that he had never met a horse rider in the wood but had 

regularly seen hoof prints and sometimes encountered impassable stretches of 
quagmire caused by horses. Not knowing the identities of the riders, it had not 
been possible to tell them to refrain from entering the wood. He explained, “The 
woodland owner is not generally in favour of signs which “forbid” activities, and 
we have not erected any signage because of this. That may change in the light 
of these proceedings”.  

 
10.17 Mr Mullin confirmed that the woodland owner and the woodland managers, 

Fountain Forestry, were not in favour of any changes which would allow 
bridleways to be designated as there are no advantages from allowing horses 
to enter the wood but many potential disadvantages.  

 
10.18 Mr and Mrs Soutar, 47 Edde Cross Street, Ross-on-Wye 
 No response has been received.  
 
10.19 Mr Jones and Ms Stock, Rose Cottage, Kilcot, Newent 
 No response has been received.  
 
10.20 Mr D. Milsom, Hudgemoor Farm, Clifford’s Mesne, Newent 
 No response has been received. 
 
10.21 Mr and Mrs Sang, Roseville, Newent 
 No response has been received to the landowner consultation, but Mr or Mrs K. 

Sang did submit a public path evidence form in support of the application.  
 
10.22 In 2015 a land registry search revealed changes in the landownership at Spring 

Wood. The majority of landowners affected by the application remained the 
same, although the extent of their landholdings changed. A plan showing the 
results of the 2015 land registry search is attached (numbered ...G). Most 
importantly, the land formerly owned by Brian Hopkinson of Fountain Forestry 
had been transferred to Ms F. E. Monserrat. Mrs Monserrat was notified of the 
application by letter dated the 5th January 2015.  

 
10.23 Mrs Faye Monserrat, Holly House, The Avenue, Salisbury 
 Mrs Monserrat responded by email on the 19th January 2015, following a 

telephone discussion about the application. She stated, “I have no objection in 
principle to riders using the existing paths in Kilcot and Spring Wood as long as 
these are used responsibly”.  

 
10.24 Mrs Monserrat said that she was opposed to the felling of any trees or any 

clearing of areas of ancient woodland, some of which still exists around the 
perimeters of Kilcot Wood and more so in Spring Wood. She noted that she had 
been given verbal assurances during the earlier telephone conversation that 
this would not happen as a result of upgrading the footpaths to bridleways. She 
also requested that signage is kept to a minimum in order to preserve the 
natural beauty of the woodland. She asked that signage was used to make it 
clear that the woodland is off limits to the local hunt (if there is one), explaining 
“The woodland is not suitable for a large number of riders all at once and if this 



Page 10 of 21 

 

is to be a likely outcome, I will lodge an objection to the proposed bridleways as 
well as seeking redress for any damage caused”.  

 
10.25 Mrs Monserrat added that although not legally relevant, it was her opinion that 

spending any public money in order to satisfy the requirements of a few 
individuals wealthy enough to keep horses was irresponsible in the current 
financial climate.  

 
11. DOCUMENTARY EVIDENCE 
 
11.1 The County Archivist has examined sources in the Gloucestershire County 

Record Office to see if the claimed paths are marked in any way, and has also 
identified other sources which might be useful in establishing the existence of 
public rights along these routes. These sources have then been checked by the 
Asset Data Officer.  

 
11.2 Inclosure Award 
 There is no Inclosure Award for the area of interest. 
 
11.3 Tithe map, 1840 (GDRT1/126) 
 The area is shown but none of the claimed paths are shown.  
 
11.4 1st edition 1” : 1 mile Ordnance Survey map, 1817 (ROL) 
 The area is not presented clearly. A route is shown coloured white in common 

with other lesser routes within “Kilcot Wood”, but this does not appear to relate 
to any of the claimed paths.  

  
11.5 Ordnance Survey 6” : 1 mile, 1883 and 1884 editions, sheet nos: 24NW 

and 17SW 
 The claimed bridleways between points H-B, H-I, B-E-F, C-I-D, D-E and K-L are 

shown within double-pecked lines, with the routes B-E and C-I marked “F.P.”  
The status of the other routes is not given. The claimed bridleways between 
points F-G-J-K are generally shown within full and single-pecked lines.  

 
11.6 Ordnance Survey 25” : 1 mile, 1923 edition, sheet nos: 17/13 and 24/1 
 The claimed bridleways between points H-B, H-I, C-I-D, B-E-F and D-E are 

shown by double-pecked lines, with the routes H-B, H-I, B-E, I-D and D-E 
marked “F.P.” The status of the other routes is not given. The claimed 
bridleways between points F-G-J-K are generally shown within full and single-
pecked lines. 

 
11.7 Bryant, Map of Gloucestershire, 1824 
 The area is shown but not presented clearly. Two routes are shown coloured 

white within “Killcott Wood”, which according to Bryant’s key indicates a lane or 
bridleway. However these do not appear to relate to any of the claimed paths.  

 
11.8 Inland Revenue, maps compiled under the Finance Act, 1910, based on 

Ordnance Survey 25” : 1 mile, c. 1902 edition, marked up by Inland 
Revenue c. 1915, and reference books or files (D2428). 
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 The claimed bridleways between points H-B, H-I, C-I-D, B-E-F and D-E are 
shown by double-pecked lines, with the routes H-B, H-I, B-E, I-D and D-E 
marked “F.P.” The status of the other routes is not given. The claimed 
bridleways between points F-G-J-K are generally shown within full and single-
pecked lines. The claimed bridleways are coloured the same as the 
hereditaments that they run through: 529, 760 and 784. The book of reference 
shows a £50.00 reduction for Public Rights of Way or User on hereditament 
784, but there are a number of paths marked “F.P.” within that hereditament 
that this could apply to. There are no similar reductions for hereditaments 529 
or 760. 

 
11.9 Maps deposited with County Planning Officer under Rights of Way Act, 

1932 S1, 3 (CP/D) 
 Nothing relevant.  
 
11.10 Parish Council file, Rights of Way Act, 1932. Clerk’s general 

correspondence file, 1919-38. 
 Nothing relevant.  
 
11.11 Footpath or highway diversion orders deposited with Clerk of the Peace 

(Q/SRh) 
 Not relevant.  
 
11.12 District County Clerk’s correspondence on Newent public footpaths, 1963-

73 (DA30/132/3) 
 Not relevant.  
 
11.13 County Surveyor: papers relating to survey of footpaths under National 

Parks and Access to Countryside Act, 1949 (K687) 
 Original submission map (K687/1/8) 

 K687/1/8 – Original submission map and award. The map shows no distinction 
in colouring between footpaths and bridleways; some known bridleways are 
marked ‘B.R.’ but not all. The claimed path A-H-B is numbered 56 in pencil and 
58 in pen, B-E-F-G is numbered 141 in pencil and 142 in pen, C-I-D is 
numbered 133 in pencil and 139 in pen, K-L is numbered 134 in pencil and 135 
in pen. Pencil numbers appear to relate to the Parishes’ original submission. 
There is no comment made in relation to numbers 56, 133, 134 or 141, but it is 
noted that all should be included. The official submission document refers to 
58, 139, 142 and 135 as ‘FP’.  

 
K687/2/6/2 – Objection file. Not relevant. 
 
K687/3/13 – Provisional map. The following claimed bridleways are marked as 
footpaths by a broken bold line: A-H-B (numbered 58), C-I-D (numbered 
134), B-E-F (numbered 142), and K-L (numbered 135).  
 
K687/3/34 – Provisional award. Numbers 58, 134, 142 and 135 are all 
referred to as ‘FP’. 
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11.14 Definitive Map – Gloucestershire  
The following claimed bridleways are marked as footpaths by a broken bold 
line: A-H-B (numbered 58), B-E-F (numbered 142), C-I-D (numbered 134), J-
K (numbered 67) and K-L (numbered 135). All of the claimed bridleways were 
within the Town of Newent at the time that the Definitive Map was drawn up, 
which explains why some of the path numbers have since changed. Gorsley 
and Kilcot Parish was created from part of Newent in 1999. The claimed 
bridleways H-I, D-E and G-M-J are not marked as public rights of ways.  
 

11.15 Definitive Statement – Gloucestershire  
The claimed bridleways that are marked as footpaths on the Definitive Map 
(numbered 58, 67, 134, 135 and 142) are also recorded as footpaths on the 
Definitive Statement. The ‘Particulars as to position, width, limitations or 
conditions as in the opinion of the authority it is expedient to record’ state, 
“Submitted by Parish Council. Shown on 6” O.S. 1924 Edition”.  

 
 
12. CONSULTATIONS 
 
12.1 A number of user groups and councils were consulted with regards to the 

application, and the following comments were received.  
 
12.2 Pat Williams, The Ramblers’ Association 
 Mrs Williams was consulted on behalf of the Forest of Dean Ramblers’ 

Association by letter dated the 25th October 2006. She responded by letter 
dated the 3rd November 2006 stating that the Forest of Dean Ramblers’ 
Association had no additional evidence to offer.  

 
12.3 William Reddaway, British Horse Society 
 Mr Reddaway, Access and Bridleways Officer for the British Horse Society 

(BHS) was consulted by letter dated the 25th October 2006. He responded by 
letter on the 6th December 2006 stating that he had reviewed the application 
with one of the people who had prepared it and believed that the evidence 
offered in support of the application was strong. He added, “I would also note 
that this sort of carefully prepared and comprehensive application has the 
potential to transform the multi-user rights of way network in an area, benefitting 
cyclists, riders, wheelchair users and walkers for whom stiles are an 
insuperable barrier”. He said that a linked network of rights of way was 
preferable to routes where users were required to return the way they came or 
continue along roads with increasing volumes of traffic.  

 
12.4 Mr Reddaway wrote to the applicant for the Modification Order application, Mrs 

Highton, by letter dated the 10th December 2006 and sent a copy to Public 
Rights of Way. The purpose of the letter was to confirm the support of the BHS 
for the application. Mr Reddaway set out at length the need for safe off-road 
multi-user routes. 

  
12.5 John Mole, North Dean Rights of Way Association.  

The North Dean Rights of Way Association was not a statutory consultee and 
was thus not consulted about the Modification Order application. However, on 
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behalf of the Association, Mr John Mole had contacted Public Rights of Way 
Officer Peter Maunder to inquire about the application. The consultation 
documents were subsequently sent to Mr Mole by email on the 20th November 
2006. Mr Mole responded by email that same day explaining that although it 
was locally known that horse riders had wanted to upgrade the woodland paths 
for many years, many local walkers were against the idea. He noted, “There are 
notices fixed to stop horse riders but they are ignored”. Mr Mole said that the 
Association would be having a meeting the following week and the issue would 
be raised then. No further comments were received. 

 
12.6 Colin Palmer, The Cyclist Touring Club 
 Mr Palmer was consulted by letter dated the 25th October 2006 but to date no 

reply has been received.  
 
12.7 Michael Mable, Herefordshire Council 

Mr Mable was consulted regarding the application by letter on the 18th October 
2005, soon after it had been received because part of the route that had been 
claimed was within Herefordshire. As Gorsley and Kilcot Parish Council would 
need to make a separate application to Herefordshire Council for these paths, it 
was asked whether Herefordshire Council would accept copies of the evidence 
forms provided to Gloucestershire County Council in support of their 
application. An example Public Path Evidence form was enclosed for 
information. 
 

12.8 Mr Mable responded by letter dated the 24th October 2005, confirming that 
Herefordshire Council would be able to use the evidence forms already 
completed as they followed a similar format to their own. He also agreed that 
the applicants would need to make a separate application to Herefordshire 
Council and certify that they had notified the affected landowners. He gave the 
name of the officer dealing with Modification Order applications in the south of 
Herefordshire as Jackie Lewis.  
 

12.9 Mr Mable was sent a formal consultation regarding the application on the 30th 
October 2006. Jackie Lewis, Definitive Map Modification Officer for 
Herefordshire Council responded by email on the 16th November 2006 
confirming that she had not received an application to add a bridleway in the 
Herefordshire part of Spring Wood, although she had sent Mrs Highton an 
application pack on the 31st October 2005. She asked to be informed of the 
outcome of the application once it has been presented to the Commons and 
Rights of Way Committee.  

 
12.10 Mrs J. Lodge, Forest of Dean District Council 
 Mrs Lodge was consulted by letter dated the 25th October 2006 but to date no 

reply has been received.  
 

12.11 Councillor Windsor-Clive, Gloucestershire County Council 
Councillor Windsor-Clive was consulted by letter dated the 25th October 2006 
but to date no reply has been received.  
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13. OTHER COMMENTS 
 
13.1 Claire Swift, Springfield, Aston Ingham Road, Kilcot 

Claire Swift contacted Public Rights of Way by letter dated the 28th November 
2006 stating that, “It has recently come to my attention that the historical 
designation of the footpaths in Spring and Kilcot Woods, near Newent, is under 
threat”. She explained that she was a keen walker, both with and without her 
dog, and a daily user of the footpaths, but had noticed that it had become nearly 
impossible to remain on the footpaths and was forced to divert off of them in 
many places as they had become impassable with mud. She stated that it was 
the use by horses along the footpaths that was causing the surface to become 
churned into deep mud.  

 
13.2 Mrs Swift said that she firmly objected to the re-designation of these footpaths 

to bridleways as it will make the paths impassable for her neighbours and local 
people who regularly used the paths on foot.  

 
13.3 Eileen M Marshall, The Old Post Office, Kews Lane, Kilcot 
 Eileen Marshall contacted Public Rights of Way by letter dated the 22nd 

November 2006 stating that she was concerned to hear that local horse riders 
were “negotiating” to change the footpaths in the local woods to bridleways.  

 
13.4 Mrs Marshall explained that she had regularly walked both Spring and Kilcot 

woods with her dogs since moving to the area 24 years prior, but the paths 
were always churned up by horses and were either muddy and impassable or 
baked hard by the sun into an unwalkable rough surface. She said that she had 
been unaware that horse riders were using the paths illegally and therefore if 
she had met one she would not have challenged them.  

 
13.5 Mrs Marshall stated, “I find it baffling that it takes only five people to claim they 

have illegally ridden these paths for 20 years to demand that the status is 
changed”. She noted that there was no historical evidence that the claimed 
paths were wrongly designated in the first place. She asked that consideration 
is given to the majority of people who walk the paths so that they may continue 
to enjoy the woods without having to negotiate churned-up paths and horse 
manure. 

 
 

14. APPLICANT COMMENTS 
 
14.1 On the 2nd February 2007, a summary of the landowner comments regarding 

the application was sent to Mrs Highton on behalf of Gorsley and Kilcot Parish 
Council. It was requested that the parish council submit any comments they 
may have by a specified date.  

 
14.2 Jenny Carling of Gorsley and Kilcot Environmental Group, who had been 

involved in the Modification Order application and collected the user evidence in 
support of the application, contacted Public Rights of Way by email on the 28th 
March 2007 with her statement in response to the landowner Mr Whiskerd’s 
correspondence. She noted in her email that prior to the recent change in 
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ownership of the woodland, the surface of the tracks had been in generally 
good condition but since then had been torn up by heavy equipment used by 
Fountain Forestry. She said that these had been levelled after complaints were 
made to the Parish Council.  

 
14.3 Mrs Carling stated that on the 7th November, Mr Whiskerd addressed Gorsley 

and Kilcot Parish Council about the bridleways and, she said, “as part of that 
process questioned me in an aggressive and bullying manner and made 
assertions which at the time I believed to be incorrect but which I needed to 
clarify both legally and with someone who has used this route for over 30 
years”. Mrs Carling explained that she believed the tracks in question to be 
bridleways and therefore although the map shows them as footpaths, this did 
not mean that she had been using them illegally. She had been introduced to 
the tracks by local people who had believed them to be bridleways when she 
first moved to the area. She pointed out that the definitive map is not always 
correct, as had been the case with the “road” that goes past Rose Cottage 
[upgraded from footpath to restricted byway by Modification Order]. 

 
14.4 Mr Whiskerd had stated that his daughter’s request from the then owner of the 

woods to ride in the wood was denied and, “... the landowner’s refusal was 
strictly respected”; however Mrs Carling argued that this was not the case as 
she had verbal evidence from another person who had ridden with his daughter 
that she had ridden her pony in the woodland at the time.  

 
14.5 Mrs Carling said that although Mr Whiskerd claimed to have erected notices on 

site, these had only been put up since Peter Maunder of Public Rights of Way 
stopped a rider using the path past rose Cottage in 2003. She stated that prior 
to this there were no notices except one on Mr Whiskerd’s wicket gate saying 
‘No hunting please’. Mrs Carling argued, “He has therefore not satisfied the 
requirements of the Highways Act and has not told the truth in his statement”. 
She explained that section 31 of the Highways Act 1980 advises that after 20 
years’ use a way is deemed to have been dedicated as a highway unless there 
is evidence of contrary intention such as putting up of notices, and that the 
purpose of the Modification Order application process is for the county council 
to look at that evidence.  

 
14.6 Mr Whiskerd had made the comment that “The original backing of the council 

for the proposals was apparently questioned, but it was felt that the procedure 
had now been set in motion and should continue”. Mrs Carling stated that this 
comment was never agreed by the parish council or minuted. This concluded 
Mrs Carling’s statement.  

 
14.7 A letter dated the 9th May 2007 was received from Gorsley and Kilcot Parish 

Council, in which Mrs Highton thanked the County Council for forwarding the 
summary of landowner comments, and stated that the only comment that the 
Parish Council had to make on the summary is “The Parish Council did not 
back the proposal but set the process in motion as agents to secure clarification 
of the status of these Public Rights of Way”.  
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14. LEGAL COMMENTS AND CONCLUSIONS 
 
14.1 Section 53 (3) (c) (i) of the Wildlife and Countryside Act, 1981, relates to the 

discovery by the Authority of evidence that shows that a right of way that is 
not shown on the map and statement subsists, or is reasonably alleged to 
subsist, over land in the area to which the map relates.  

 
14.2 Section 53(3) (c) (ii) of the Wildlife and Countryside Act 1981 states that a 

highway shown in the map and statement as a highway of a particular 
description ought to be there shown as a highway of a different description 

 
14.3 Section 31 (1) of the Highways Act 1980 states that where a way over any 

land, over than a way of such character that use of it by the public could not 
give rise at Common Law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 20 
years, the way is deemed to have been dedicated as a highway unless there 
is sufficient evidence that there was no intention during that period to dedicate 
it. Section 31 (2) states that the period of 20 years in subsection (1) is to be 
calculated retrospectively from the date when the right of the public to use the 
way is brought into question by a notice or otherwise. The twenty years usage 
must furthermore be “without interruption” and the requirements of Section 31 
will not be met if “there is sufficient evidence that there was no intention 
during that period to dedicate it”.  

 
14.4 Section 31 (9) of the Highways Act 1980 says that nothing in this Section 

operates to prevent the dedication of a way as a highway being presumed on 
proof of user for any less period than 20 years. Paragraph 2.22 of the 
Definitive Map Order Consistency Guidelines (2nd revision July 2013) states 
that once all of the evidence has been individually assessed, the ‘balance of 
probability’ test demands a comparative assessment of the evidence on 
opposing sides. “This is a complex balancing act, involving careful 
assessment of the relative values of the individual pieces of evidence and the 
evidence taken together”.  

 
14.5 We now need to consider whether there has been a full 20 years use by the 

public and, in order to do this, we have to ascertain whether there has been 
an overt act on the part of the landowner to bring it home to users that their 
right is being challenged. The 20 years use, for the purposes of Section 31, is 
to be dated retrospectively from this date of challenge.  

 
14.6 There is no fixed method by which the public’s right is brought into question, 

though one (the erection of a notice) is expressly referred to in Section 31. 
The words “or otherwise” in Section 31 (2) leave the matter at large. Lord 
Denning in Fairey v Southampton CC (1956) said “In order for the right of the 
public to have been brought into question, the landowner must challenge it by 
some means sufficient to bring it home to the public that he is challenging 
their right to use the way, so that they may be apprised of the challenge and 
have a reasonable opportunity of meeting it”.  
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14.7 The methods by which the public’s right to use the way might be brought into 
question could include: the locking of a gate; putting up a notice denying the 
existence of a right of way; seeking a declaration that there is no highway 
over the land in question or physically preventing a walker from proceeding 
along a path. Whatever means are employed, it should be sufficient “to make 
it likely that some of the users are made aware that the owner has challenged 
their right to use the way as a highway... The persons to whom the challenge 
has to be brought home are the users of the way”. (Lord Dyson in R v 
Secretary of State for the Environment, Transport and the Regions ex parte 
Dorset CC (1999). 

 
14.8 It is not necessary for it to be the landowner who brings into question the right 

of the public to use the way. The date of calling into question is simply the 
date when, as the result of some action, the public’s entitlement to use the 
way was put in issue. There are no words in Section 31 (2) of the 1980 
Highways Act confining this action to be by or on behalf of the landowner. It 
simply sets the date from “... when the right of the public to use the way is 
brought into question”. This view is confirmed by Applegarth v Secretary of 
State for the Environment, Transport and the Regions (2001) in which it was 
stated that anybody with an interest could bring into question the right of 
people to use the path and this needn’t necessarily be the landowner. The 
burden lies on whoever needs to rebut the presumption to show that the 
owner of the path had not intended to dedicate the path as a public highway. 
Whilst in practical terms, the bringing into question will be by or on behalf of 
the landowner, it does not have to be so.  

 
14.9 There is more than one possible date of bringing into question. The most 

direct challenge to riders using the claimed bridleways was by Peter Maunder 
of Gloucestershire County Council’s Public Rights of Way in August 2003 
when he advised a lady who was riding along GGK 40, that she was riding 
along a public footpath4. The County Council has a vested interest in the 
surface of the track and Mr Maunder’s actions directly led to the Modification 
Order application being made. However, the challenge only relates to a small 
section of the overall network of claimed paths and only represents one 
challenge on one day. Therefore it is not considered sufficient in bringing it 
home to the public that their right to use the paths in question was being 
challenged.  

 
14.10 Mr Whiskerd stated that there were a number of County Council notices in 

and around the wood stating that no horse riding is permitted, located at the 
junction between county maintained road number 50284 and restricted byway 
GGK 30A, at points C and I and at three other points along footpath GGK 41, 
as well as one at point G, which he noted had been destroyed. However, only 
two such notices were observed during the site visits in 2009 and 2014 stating 
‘No horses or cyclists. Public footpath only’ and ‘No horses or motor vehicles. 
Public footpath only’, which had been put up by Peter Maunder of Public 
Rights of Way in August 2003, and these were both located at point C. 

                                                 
4
 GGK 40 was a public footpath at this time. It was upgraded to restricted byway by Modification Order in 

2010, as explained in paragraph  8.7. 
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Furthermore none of the witnesses admitted having seen any notices on the 
claimed routes on their evidence forms. Because there is only evidence of 
notices being present at one location, horse riders entering and exiting the 
woods from other directions would not have encountered these. Therefore 
they are not considered sufficient to give rise to a challenge.  

 
14.11 Section 69 of the Natural Environment and Rural Communities Act, 2006, 

clarifies that an application for a definitive map modification order is, of itself, 
sufficient to bring a right of way into question for the purposes of Section 31 
(2) of the Highways Act 1980. Thus, in the absence of an overt act by the 
landowner or anyone else with an interest in the land, then the date of an 
application made under Section 53 of the 1981 Wildlife and Countryside Act to 
modify the Definitive Map can be considered to be the act that brings the right 
of the public to use the way into question. Therefore, the date of the first 
application dated the 22nd April 2004 can be taken as the act that brought the 
public’s right to use the paths on horseback into question. 

 
14.12 Eight public path evidence forms were submitted with the application from 

eight named individuals. Seven of the witnesses have used the claimed 
routes on horseback; two of these claim to have used them mainly on 
horseback, four on foot and horseback and one on horseback only.  One 
witness claims to have used them by foot and bicycle (witness 4). In 
Whitworth v Secretary of State for the Environment, Food and Rural Affairs 
(2010) it was suggested that use by cyclists of an accepted, but unrecorded, 
bridleway, where use of the bridleway would have been permitted by virtue of 
section 30 of the Countryside Act 1968 (which gives the public the right to ride 
bicycles on bridleways), could give rise to a bridleway.  

 
14.13 If the challenge date is taken to be 2004, then the relevant period for the 

purpose of section 31(1) of the 1980 Highways Act is 1984 to 2004. Five of 
the witnesses, witness 1 (Roger Leggett), witness 3 (Christine Dennis), 
witness 4 (Sally Morton), witness 5 (K. Sang) and witness 6 (Juliet Whatley) 
have used the claimed bridleways on horseback or bike for a period of at least 
20 years. Witness 2 (Tim Pople) has used the routes since 1987 giving 17 
years use, while witness 7 (Ray Carling) and witness 8 (Jenny Carling) have 
11 and 10 years use respectively. Use by different persons, each for periods 
of less than 20 years, will suffice if, taken together, they total a continuous 
period of 20 years or more (Davis v Whitby (1974)). 

 
14.14 Use of the claimed bridleways has been frequent, but seasonal, with four of 

the witnesses (witness 3 (Christine Dennis), witness 4 (Sally Moreton), 
witness 7 (Ray Carling) and witness 8 (Jenny Carling)) using them more 
regularly in the spring/summer or during dry periods. The most frequent user 
is Juliet Whatley (witness 6) who claims to use the routes “usually daily”. The 
least frequent users are witness 7 (Ray Carling) and witness 8 (Jenny Carling) 
who claim to use the routes approximately 20 times a year. The reasons given 
for using the claimed bridleways include for recreation, pleasure, leisure and 
for exercising the horses. 
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14.15 Witnesses are asked to mark on a map the routes that they have used. All of 
the witnesses have marked GGK 30 between points H and B, GGK 42 
between points B and F, GNE 142 between points F and G, and GGK 41 
between points I and D. Seven of the eight witnesses have marked the 
claimed route between points D and E, the claimed route between points G 
and J, GNE 67 between points J and K, and GNE 135 between points K and L 
(not marked by witness 1, Roger Leggett). Six of the eight witnesses have 
marked the claimed route between points H and I (not marked by witness 1, 
Roger Leggett and witness 5, K. Sang) and six of the eight witnesses have 
marked GGK 41 between points C and I (not marked by witness 4, Sally 
Morton or witness 7, Ray Carling). A number of other paths have also been 
marked by witnesses, showing the entry and exit route that they have used to 
gain access to Spring Woods.  

 
14.16 For long usage to give rise to a presumption of dedication, use must be 

without force, secrecy or permission. In this case, the owner of the land 
crossed by the claimed bridleway between points G and J, Mr Allan, stated 
that during the 50 years that he owned the land, he had let people ride over it 
with permission. However, none of the witnesses have indicated that their use 
of the claimed bridleways was with permission.  

 
14.17 Section 31 (2) of the Highways Act states that the 20 years use must be 

without interruption. An “interruption” has been defined as “an actual and 
physical stopping of the public’s enjoyment” (Merstham Manor Ltd v Coulsdon 
and Purley UDC (1937) 2KB 77) as opposed to an act that merely challenges 
the public’s right. It is not a mere absence in the continuity of use. Moreover, 
such interruption must be with the intention to prevent public use. None of the 
witnesses note any obstructions on the claimed bridleways, other than 
“natural obstructions” such as fallen trees. Furthermore there is no sufficient 
evidence of a lack of intention to dedicate the routes as bridleways by the 
landowners. Mr Whiskerd claimed that he asked horse riders not to use the 
paths on occasions, but none of the witnesses mentioned being confronted by 
Mr Whiskerd. Mr Mullins said that he had never met a horse rider in the wood 
so had been unable to tell them to refrain from riding in the wood.  

 
14.18 The Committee’s attention is drawn to the Bagshaw / Norton Cases of 1994. 

There are two tests in Section 53 (3) (c) (i) of the Wildlife and Countryside Act 
1981: that a right of way “subsists” (which the judge referred to as Test A) or 
is “reasonably alleged to subsist” (Test B). Where there is no conflicting 
evidence (for example, the owner has not provided evidence that witnesses 
were stopped, or challenged by notices etc.) the test of whether a right of way 
“subsists” is that of the balance of the probability. For Test B, it is necessary 
to show that “a reasonable person having considered all of the relevant 
evidence available could reasonably allege a right of way to subsist”. That 
decision was reaffirmed in the later Court of Appeal case in 1997 – R v. 
Secretary of State for Wales ex parte Emery. If there appears to be 
irreconcilable conflict of evidence then the lesser test applies and it will be 
necessary to decide on paper if there is sufficient evidence. The witnesses 
can then be cross-examined at an inquiry. If there is “conflicting evidence 
which could only be tested or evaluated by cross-examination an order would 
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seem to be appropriate”. If an applicant can produce credible evidence of 
public enjoyment of a path for 20 years, then even though there may be 
conflicting evidence, it is reasonable to say that a right of way is deemed to 
exist.  

 
14.19 Under Section 32 of the Highways Act 1980, when determining whether a way 

has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in 
evidence, and shall give weight thereto as the court or tribunal considers 
justified in the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was 
made or compiled, and the custody in which it has been kept and from which 
it is produced.  

 
14.20 There is no documentary evidence to suggest that the claimed routes carry 

any higher status than that of footpath. Next we must ascertain whether there 
is any documentary evidence relating to the claimed paths between points C-
I, D-E and G-J that are currently not recorded on the Definitive Map at all.  

 
14.21 Ordnance Survey maps carry a disclaimer that any representation of a road, 

track or path is no evidence of the existence of a right of way over it. However 
they do provide evidence of the physical existence and extent of a way, 
suggesting (but not proving) that the path has been in use for a longer period 
than that for which user evidence is available.  

 
14.22 The 1883/1884 and 1923 Ordnance Survey maps are supportive of the 

physical existence of the paths in question, particularly those marked H-I and 
D-E, which are shown in a manner consistent with the surrounding Definitive 
footpaths and on the 1923 edition map have been marked ‘F.P’. The object of 
annotating paths ‘F.P.’ on maps was so that the public would not mistake 
them for roads traversable by horses or wheeled traffic. Therefore the ‘F.P.’ 
annotation is not proof that the routes were public footpaths, but is evidence 
that they were perceived as footpaths at that time. The maps also prove the 
existence of the track between points G, J, K and L, but do not offer any 
evidence regarding its status. The omission of the ‘F.P.’ annotation may be 
because the nature of the track was perceived as being suitable for horses 
and wheeled traffic. 

  
14.23 The amount of user evidence supporting this application is as expected in a 

very rural area, where large numbers of users would not be likely. It was held 
in Mann v Brodie (1885) 10 App Cas 378 that the number of users must be 
such as might reasonably have been expected, if the way had been 
unquestionably a public highway. It is generally applicable that in remote 
areas the amount of use of a way may be less than a way in an urban area. 
The applicant has produced credible evidence of public enjoyment of the 
claimed bridleways by horseback or bicycle for over 20 years; therefore it is 
reasonable to say that under Section 53 (3) (c) (i) of the Wildlife and 
Countryside Act 1981 that the claimed rights are reasonably alleged to 
subsist.  
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15. Appendices 
 

A.  1:15,000 Location Map 
B. 1:2,500 Site Map  
C. Photographs taken 2nd December 2014 
D. Application Map 
E. Public Path Evidence Form summary table  
F. Plan of landownership at Spring Wood (25/10/2005) 
G. Plan of landownership at Spring Wood in (5/1/2015) 

 


